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VEMORANDUM AND ORDER

Thi s Court entered an order on July 10, 2000, directing that an
evi denti ary hearing woul d be held to determ ne t he best way torestore
and sear ch non-archi ved emai | s not produced inthis case. A subsequent
evidentiary hearing was ordered on July 20, 2000 to determ ne the
extent and ci rcunst ances of non-di scl osure of requested enmai|l docunents
intheunderlying case. Plaintiffs had filed substantial evidencew th
this Court revealingthe exi stence of an emai| problem additional
evi dence t hat t he def endants had provi ded fal se statenentstothis
court about the m ssing enmails, and evi dence of an effort to obstruct
justice through threats andintimdationof witnessestothe email
probl em During the course of the evidentiary hearing, questions arose

regarding the applicability of attorney-client privilegeto certain



docunments and testi nony sought by the plaintiffs. The Court has
recessed the evidentiary hearing to determ ne the extent of the
attorney-client privilege in this situation.

This matter cones before the Court upon application by I ntervenor
Nor t hr op Grumman Cor por ati on (“Nort hrop G umman”) and Nonparty Wt ness
Pi per Marbury Rudni ck and Wol fe (“Pi per Marbury”). On October 16,
2000, Nonparty Northrop Grumman filed a Menorandumin Support of
Assertion of Attorney-Client Privil ege and Work Product. Northrop
Grumman and Pi per Marbury, on Northrop G umman’ s behal f, assert that
t he docunments (Nos. 1-18)!subnmittedto the Court in Piper Marbury’s
privilege | og of October 5, 2000 should not be disclosed to the
plaintiffs in this case.

Nort hrop G umman has al so subm tted two ot her privilege | ogs, one
fromthe fil es of i n-house counsel H Lowell Brown (“Brown privil ege
log”), the other fromthe fil es of i n-house counsel Ral ph Pope (“Pope
privilegelog”). These additional privilegelogs were provi ded on
Novenber 13, 2000, in conjunctionw th Northrop G umman’s responseto
this Court’s interrogatory as to whet her Nort hrop G unman had any
i nformation indicatingthat the Wiite House Counsel’ s O fice was aware
of the alleged threats to Northrop G unman enpl oyees bef ore January,

2000.

! Docunent No. 15inthe Piper Marbury privil ege | og has al ready
been produced, pursuant to an order of this Court on Cctober 12, 2000.
It is therefore not addressed here by the parties or the Court.
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| . Background

The underlying all egations inthis case ari se fromwhat has becone
popul arly known as “Fil egate.” Plaintiffs allegethat their privacy
i nterests were viol ated when t he FBI i nproperly handed over to the
Whi t e House hundreds of FBI files of fornmer political appoi ntees and
gover nnment enpl oyees under the Reagan and Bush Adm ni strations.

During the course of thislitigation, it has coneto light that
a | arge anount of electronic mail within the White House conputer
syst emwas not records managed, and t hus, the data was not searched for
responsi ve docunent s when t he Wi t e House r esponded t o subpoenas. The
contract or who was responsi bl e for nmai ntai ni ng t he conput er systemf or
t he Executive O fice of the President (“EOP”), Northrop G ummuan, has
been subpoenaed and i ts enpl oyees questionedinrelationtowhenthis
conmput er error was di scovered, and when t he probl emwas di sclosed to
the White House Counsel’s O fice and ot her bodies.

The current dispute revol ves around whet her the attorney-client
privil ege and/ or the work product doctrine apply to docunents hel d by
Pi per Marbury, outside counsel for Northrop G umman, the White House
contractor responsi bl e for the conputer systens of the EOP. Plaintiffs
al | ege that the docunents i ncluded in Piper Marbury’s privilegelog
shoul d be di scl osed, whi |l e Pi per Marbury and Northrop G unman assert

the attorney-client privilege and/ or work product doctrine apply to



t hese docunments. Asimlar dispute covers the docunents listedinthe
Brown and Pope privilege logs submtted by Northrop G umman.
Plaintiffs argue that t hese docunents are not withinthe scope of the
attorney client or work product privil eges, while Northrop G uman and
Pi per Marbury assert both privil eges for each docunent |isted onthe
Brown and Pope privilege |ogs.

The Court will al so address the di spute regardi ng t he testi noni al
privil ege asserted by Northrop G unmran enpl oyees and Nort hr op G unman.
The assertion of the attorney-client privil ege has severely inhibited
t he evidentiary process beforethis Court. Plaintiffs allege that the
attorney-client privilege doesn’'t apply to various conversati ons and
meeti ngs between Northrop G uman enpl oyees and Northrop G umman
counsel on the basis of waiver, the crine-fraud exception, and ot her
theories. Northrop G umman and its enpl oyees argue that the attorney-
client privilege shouldbeliberallyinterpreted and appliedinthese

ci rcumst ances.

1. Attorney-Client Privilege

A. Purpose

| n det erm ni ng whet her the attorney-client privilege appliesto

t he remai ni ng sevent een docunents i ncl uded i n Pi per Marbury’s Privil ege



Log, the Court nust eval uate the purpose of the attorney-client
privilege and the extent to which the privil ege has been held to apply
inother cases. “The attorney-client privilege exists to protect
confidential comrunication, to assure the client that any statenents he
makes i n seeking |l egal advice will be kept strictly confidenti al
bet ween hi mand his attorney; ineffect, toprotect the attorney-client
relationship.” United States v. Anerican Tel. & Tel. Co., 642 F. 2d
1285, 1299 (D.C. Cir. 1980). The attorney-client privilege nust

protect “aclient’s disclosures to an attorney,” and “t he f eder al
courts extend the privilege alsoto an attorney’s . . . comuni cati ons
toaclient, toensure agai nst i nadvertent di scl osure, either directly
or by inplication, of informati on which the client has previously
confided to the attorney’s trust.” Coastal States Gas Corp. V.
Depart nent of Energy, 617 F. 3d 854, 862 (D.C. Gir. 1980).2 A docunent
isprotected by the attorney-client privilegeif confidential attorney-
client communi cations are reveal ed, and t hose conmmuni cati ons wer e made
inorder toobtain or deliver | egal assistance. See I nre Seal ed Case,
737 F.2d 94, 98-99 (D.C. Gr. 1984; Al exander v. FBI, 186 F. R D. 154,
161 (D.D.C. 1999).

The attorney-client privilege, and t he purpose of the privil ege,

apply to corporations as well as individuals. “Both for corporations

21t is inportant to recognize that this rationale for the
attorney-client privilege is inapplicable where an attorney is
conveying to the client communi cations made to or by a third party.
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and i ndi vidual s, the attorney-client privil ege serves the function of
pronmoting full and frank comruni cati ons bet ween attorneys and their
clients. It thereby encourages observance of the lawand aids inthe
adm ni stration of justice.” Cormodity Futures Tradi ng Comm ssi on v.
Wei ntraub, 471 U.S. 343, 348 (1986).

The Court of Appeals for the District of Colunbia Circuit has
stated that the attorney-client privilege only applies when:

(1) the asserted hol der of the privilegeis or sought to

beconme aclient; (2) the personto whomthe conmuni cati on

was nade (a) is a nmenber of the bar of a court or his

subordi nate and (b) in connectionw ththis communicationis

acting as alawyer; (3) the communicationrelates to afact

of which the attorney was i nformed (a) by his client (b)

wi t hout t he presence of strangers (c) for the purpose of

securing primarily either (i) an opinion on lawor (ii)

| egal services or (iii) assistancein sonelegal proceeding,

and not (d) for the purpose of commttingacrineor tort;

and (4) the privil ege has been (a) clainmed and (b) not

wai ved by the client. Inre Seal ed Case, 737 F. 2d 94, 98-99
(D.C. Cir. 1984).

I n evaluating the Piper Marbury privilege log, it is clear that
Nort hrop Grumman was the client of Piper Marbury, and nore
specifically, theclient of Earl J. Silbert, Esq. The seventeenitens
remaining in the Piper Marbury privilege log are the results of
communi cati ons between Northrop G umman representatives and M.
Si | bert.

Pi per Marbury, through the Declaration of RichardJ. Oparil of
Oct ober 23, 2000, indicates that the conmunications relatedtothe

entries in the Piper Marbury privilege | og were not made in the



presence of strangers. It is evident fromthe context of these
communi cations, thetestinmony of M. Sil bert before this Court and
addi tional materials producedinthis casethat the prinmary purpose of
t hese communi cati ons was to seek | egal advice. It is al so evident that
Nort hrop G- umman was not seekingtocomit acrinme or atort whenit
sought | egal advice from M. Silbert.?3

Finally, thelast requirenment of the attorney-client privilege
test established by the D.C. Circuit Court of Appealsininre Seal ed
Case, has been net inthis case. The attorney-client privil ege has
been cl ai med by Nort hrop G umman and by Pi per Marbury on Northrop

Grumman’ s behal f.

B. Crinme Fraud Exception

| n order for the crine-fraud exceptionto apply, theplaintiffs
woul d have t o showtwo t hi ngs, that Nort hrop G umman participatedina
crime or fraud, and t hat Northrop G umman consul ted wi t h counsel for
t he purpose of furtheringacrineor fraud. The party seekingto show
that the crinme fraud exception applies “nmust offer ‘evidencethat if
believed by the trier of fact would establish the el enents of an

ongoing or immnent crime or fraud.”. . . [and] that ‘the client

3The crine-fraud exceptionto attorney-client privilegew || be
addressed in nore detail bel ow



consul ted the | awyer for the purpose of commttingacrineor fraud.’”
In re Seal ed Case, 107 F.3d 107 F.3d 46, 50-51 (D.C. Cir. 1996),
quoting In re Seal ed Case, 754 F.2d 395, 399 (D.C. Cir. 1985).
The nost |ikely crinme that Northrop G unmman coul d be all egedto
have committed i s obstruction of justice. 18 U. S.C. § 1505 provi des
the rel evant obstruction statute,
“Whoever corruptly [“acting with an i nproper purpose, personally
or by i nfl uenci ng anot her, incl udi ng nmaki ng a fal se or m sl eadi ng
statenment, or wi thhol di ng, concealing, altering, or destroying a
document or other information’] . . . influences, obstructs, or
i npedes or endeavors to i nfluence, obstruct, or i npede t he due and
proper adm nistration of the |law under which any pending
proceedi ng i s bei ng had bef ore any department or agency of the
United States, or the due and proper exercise of the power of
i nqui ry under whi ch any i nquiry or i nvestigationis being had by
ei ther House, or any comm ttee of either House or any joint
commttee of the Congress -
Shal | be fined under thistitle or inprisonednot norethanfive
years, or both” 18 U. S. C. 81505. (quoting definition of corruptly
from18 U S. C. § 1515(b)).
Al t hough plaintiffs have alleged crimnal activity by the EOP in
evadi ng subpoenas, plaintiffs have not provi ded sufficient evidence of
affirmative participationincrimnal activity by Northrop G unman.
Plaintiffs have al |l eged that the EOP has conm tted vari ous cri nes;
plaintiffs then all ege that EOP crim nal activity was assi sted by
Nort hrop Grunman. Even assum ng that there is a show ng t hat EOP

obstructed justice, plaintiffs have not shown that Northrop G ummanis

an accessory after the fact to obstruction of justice.



| n order to showthat Northrop G unman was an accessory after the
fact, the plaintiffs nmust show that Northrop G umman had actual
know edge that a crinme had been conmmitted and that the EOP had
committed a crine. See, e.g., United Statesv. MIls, 597 F. 2d 693, 696
(9t Gr. 1979); United States v. Bissonette, 586 F.2d 73, 76 (8""Qr.
1987). The court inButler v. United States al so hel d that act ual
know edge on the part of the all eged accessory nmust be proven, in
addition that the accessory acted or assi sted the principal withthe
specificintent to hel pthe principal evade apprehensi on or puni shnent.
481 A. 2d 431, 443-44 (D.C. Cir. 1984), cert. denied, 470 U. S. 1029
(1985). Plaintiffs have not provided any evidence to show t hat
Nort hr op G umman had any cor por at e knowl edge of t he specifications of
out st andi ng subpoenas or docunent requests inthe fall of 1998. Nor do

plaintiffs showthat Northrop Gunmman took anyaffirmati ve stepsto

conceal any facts regarding the alleged threats to Northrop G umman
enpl oyees. \Wile plaintiffs assert that the alleged threats to
Nort hrop G umman enpl oyees resulted i n an obstructi on of justice by the
EOP, there are no allegations or evidence that Northrop G unman
operated to prevent the di ssem nati on of any docunents or i nformation
t hat had been subpoenaed.

Plaintiffs do not all ege any affirmati ve acts of conceal nent by
Nort hrop G umman. There i s no evi dence that Northrop G unman acti vel y

engaged in obstruction of justice or that Northrop G unmman



affirmatively participatedinother crimnal actionsinrelationtothe
failure of the White House to turn over responsive docunents to
various entities that had i ssued subpoenas to the EOP. Northrop
G umman may wel | have been aware of crimnal activity by the EOP, but
there i s no evidence of any affirmative crimnal activity conducted by
Northrop Grumman or its enpl oyees.

Plaintiffs have failed to nmeet the first or the second
requi rements of the crinme-fraud exception. Plaintiffs have not shown
t hat Northrop G unman consul t ed counsel for the purpose of commtting
acrimeor fraud. Evenif the Court were to accept for the sake of
argument that Nort hrop G- umman had participatedinacrineor afraud,
there i s no evi dence what soever to showt hat Northrop G umran consul t ed
with Earl Sil bert for the purpose of furtheringthat crinme or fraud.
Cor porations consult with counsel for avariety of reasons. Evenif
Nor t hrop Grumman had been participatingincrimnal activity, it may
have consulted with Earl Silbert regardi ng contract i ssues, personnel
concerns, or because Northrop G unman wanted to fi nd t he best way of
di scontinuing its participation in any potentially crimnal or
fraudul ent activity. Plaintiffs have not carried their burden of
showi ng that the crine-fraud exception applies tothe attorney-client
privilege clai med by Nort hrop G umman and Pi per Marbury. See lnre:

Seal ed Case, 107 F.3d 46, 49 (D.C. Cir. 1996); Al exander v. FBI, 192
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F.R D. 32, 36 (D.D.C. 2000); Al exander v. FBI, 186 F. R. D. 154, 162

(D.D.C. 1996).

C. Application of Analysis to Privilege Logs

The anal ysi s above i ndi cates that the seventeenremainingitens
inthe Piper Marbury Privil ege Log shoul d remai n confidenti al unl ess
the attorney-client privil ege has been wai ved and t he wor k product
privil ege does not apply. The attorney-client privilege of Northrop
Grumman has not been wai ved with regards toitens 1-10 and 12-14.4
These docunent s were produced i nthe Pi per Marbury privil ege | og but
wer e not createdinthe presence of strangers or di scl osed to anyone
other than the Court, representatives of Piper Marbury, or
representatives of Northrop G umuan. See Decl arati on of Ri chard J.
Oparil. Thereisnoindicationthat either Piper Marbury or Northrop
G umman have wai ved t he attorney-client privilege beforethis Court or
Congr ess. ®

Items 7-9 in the Piper Marbury privilege | og are drafts of a

| etter that was subsequently sent toathird-party. The final letter

“1temno. 11inthe Piper Marbury privilegelogw Il be addressed
separately fromthe ot her portions of the Pi per Marbury | og, i n order
t o adequat el y exam ne t he possi bl e i ssue of wai ver of the attorney-
client privilege by Northrop Grumman enpl oyees.

> The issue of waiver of attorney-client privilege will be
addressed nore fully bel ow
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is not protected by attorney-client confidentiality because it was
disclosedtothirdparties. Plaintiffs argue that the rel ease of the
final draft waives the attorney-client privilegeas it appliesto prior
drafts of the docunent. Drafts of docunents that are preparedwth the
assi stance of counsel for releasetoathird party are protected under
attorney-client privilege. See Al exander v. FBI, 186 F. R D. 154, 162
(D.D.C 1999). See al so Neuder v. Battell e Pacific Nort hwest Nati onal
Lab., 194 F. R D. 289, 296 (D.D. C. 2000) (attorney’s comments on a draft
document are privileged).

The billingentries, itens 16-18 in the Piper Marbury privil ege
log, were simlarly created and nai ntai ned i n a secure envi ronnent. See
Decl aration of Richard J. Oparil. The argunent coul d be nade t hat t he
Pi per Marbury privilegelog was so generous as to wai ve the privil ege
astothebillingentries. The redacted billing entries provided by
Pi per Marbury inreference to ot her subpoenas are far |l ess informative
t han t hose providedinthe Piper Marbury privilegelog. The Court,
however, does not find that the privil ege has been wai ved as to t he
billing entries.

It isintheinterests of justicethat privilegelogs informthe
request or of the character of theinformation being w thheldfromhim
or her. The Piper Marbury privilegelog does just that, allow ngthe
plaintiffs inthis case to understand the characteristics of the

i nformati on bei ng wi thheld fromthemand fornul ate | egal argunents for
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why t he i nformati on shoul d be provided tothem This is the purpose of
aprivilegelog, andit woul d be unfortunate to underm ne that purpose
by fi ndi ng a wai ver of the attorney-client privilegewithregardsto
items 16-18 in the Piper Marbury privilege |og.

The anal ysi s appli ed above to the entries in Piper Marbury’s
privilegelogsimlarly appliesto many of the entries inthe Pope and
Brown privilege logs. Returningtothe factors establishedinlinre
Seal ed Case, 737 F.2d 94, 98-99 (D.C. Cr. 1984), it is clear that the
document s are protected by the attorney-client privilege. Northrop
Gumman i s the client of in-house counsel Lowel | Brown and Ral ph Pope.
Bot h Pope and Brown are attorneys who were acting as | egal counsel
when t hese communi cati ons were nmade. The communi cati ons at i ssue were
related to i nformati on Brown and Pope | earned fromtheir client. These
conmuni cati ons were not transmtted to strangers. The context of these
communi cati ons and addi tional materials producedinthis caseindicate
that these conmuni cati ons were nmade for the primary purpose of
recei ving | egal advice or assistance. Thereis noindicationthat the
conmuni cati ons were made for the purpose of commttingacrineor a
tort. Theclient, Northrop G umman, is claimngthe attorney-client
privilege and has not waived the privilege as it applies to these
docunents.

The first three itens in the Brown privilege |og are client

comuni cati ons wi t h out si de counsel for the purpose of seeking | egal
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advi ce. They correspond to sim | ar docunments listed in the Piper
Mar bury privilegelog, and they are protected fromdi scl osure. Itens
4-7 of the Brown privilege log include fax cover sheets and draft
copies of aletter that was ulti mately signed by Joseph Lucente and
releasedtothird parties. The fax cover sheets i nclude attorney-
client conmmuni cati ons and are privil eged, as has been hel d above. The
draft copies of theletter in M. Brown’s files arethe counterpartsto
draft letters in Piper Marbury's privilege | og; these drafts are
privil eged under t he sane anal ysi s used above. Itens 8-9 are fax cover
sheets wi th typed notes and are conmuni cati ons wi th counsel or clients
fromthe i n-house counsel’s office at Northrop Gunman. They are
privileged as are sim |ar docunents di scussed previously inthis
opinion. Item10 of the Brown privilegelogw |l be addressed bel ow,
in conjunction with itemno. 11 fromthe Piper Marbury privilege |og.
The Pope privil ege | ogincludes several fax cover sheets that are
protected under the attorney-client privilege as attorney-client
communi cations, itemnos. 1, 5, and 9. The Pope privil ege |l og al so
i ncludes a nmessage regarding the EOP email matter (itemno. 3),
menor anda rel ati ng t o subpoenas recei ved by Northrop G uman (itemnos.
2 and 6), and nenoranda regardi ng nedia coverage, testinony in
Al exander v. FBI, and the status of the matter bei ng handl ed by out si de
counsel (itemnos. 4, 7, and 8). All of these itens neet the necessary

el ements for being considered as confidential attorney-client
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comuni cations. See I nre Seal ed Case, 737 F. 2d at 98-99. They need

not be produced to plaintiffs.

I11. Work Product Doctrine

The i ssue of waiver of the attorney-client privilege, as it
appliestoitemNo. 11inthe Piper Marbury privilegelog, anditemNo.
10inthe Brown privil egelog, raises conplicatedissues of fact and
| aw, therefore, the Court will address the applicability of the work
product privilege first. Both docunents no. 11 fromthe Pi per Marbury
privilegelogand no. 10 fromthe Brown privil ege | og are notes taken
by counsel at nmeetings with Northrop G unman enpl oyees. Although
plaintiffs argue that there may be wai ver of the attorney-client
privilege as it applies to these docunents because of subsequent
di scl osur es made by vari ous non- manageri al Northrop G unman enpl oyees,
such as Bob Haas and Joseph Lucente, the Court finds it unnecessaryto
anal yze the waiver issue with respect to these docunents.

The wor k product privilege applies to materials obtai ned or
prepared by counsel in the anticipation of litigation. “The work
product privilege, ‘distinct fromand broader than the attorney-client
privilege,’” United States v. Nobles, 422 U. S. 225, 238 n. 11 (1975),
exenpts from discovery docunents prepared by an attorney in
contenpl ation of litigation.” Mbody v. I nternal Revenue Service, 654

F.2d 795, 798-99 (D.C. Cir. 1981).
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The not es made by an attorney fromcomruni cations with a client
or withthe representatives of aclient are protected under the work
product doctrine. See I n re Seal ed Case, 29 F. 3d 715, 718 (D.C. Cir
1994). Here the notes taken by counsel refl ect their understandi ng of
i ssues rai sed by representatives of theclient. This type of nental
i mpressi on, gl eaned fromclient and wi tness i nterviews, have been held
t o be protected under the work product doctrine. Upj ohn Co. v. United
States, 449 U. S. 383 (1981); Hickman v. Taylor, 329 U S. 495 (1947).

Fact ual wor k product nust be di stingui shed fromopi ni on work
product. While fact-based work product nay be di scoverabl e upon a
sufficient showi ng of need for theinformationandits unavailability
fromany ot her source, opinion work product isentitledto greater
protection. See, e.g. American Tel. & Tel. Co., 642 F. 2d at 1302;
Bl ument hal v. Drudge, 186 F.R D. 236, 241 (D.D.C. 1999).

Opi ni on wor k product incl udes notes, | egal nenoranda, and ot her
material s that taken fromclient and witness interviews reveal the
ment al processes of the attorney. “Forcing an attorney to di scl ose
not es and menoranda of wi tnesses’ oral statenments is particularly
di sfavored because it tends toreveal the attorney’ s nental processes.”
Upj ohn Co. v. United States, 449 U. S., at 399. Docunents that reveal
an attorney’ s nental processes in “eval uatingthe conmmunications” with
aclient areentitledto heightened protection - “such work product

cannot be disclosed sinply on a show ng of substantial need and
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inability to obtain the equival ent without undue hardship.” 1d. at 401.
Pi per Marbury privilegelognos. 1, 10, and 11, and Brown privil ege | og
no. 10, fall squarely withinthe category of docunments that the Suprene
Court discussed in Upjohn. To rel ease those docunents woul d
necessarily reveal the nental processes of the attorney. This type of
opi ni on work product is not discoverable.

The Suprenme Court has addressed the work product issue as it
appliestow tness interviews by attorneys i nH ckman v. Tayl or, 329
U.S. 495 (1947). The Suprene Court hel d that the notes taken by an
attorney i n his comuni cati ons with enpl oyees of his client conpany, in
anticipation of litigation, should not be disclosed. Seeid. This
Circuit has al so addressed t he wor k product doctrine, Inre Seal ed
Case, the D.C. Circuit heldthat “as the work product sought hereis
based on oral statements fromw tnesses, a far stronger showingis
required than the ‘ substanti al need’ and ‘* wi t hout undue hardshi p’
standard appl i cabl e to di scovery of wor k- product protected docunents
and ot her tangible things.” 856 F.2d 268, 273 (D.C. Cir. 1988).

Finally, the words of the Supreme Court inUpjohn, citing H ckman
v. Taylor, aredirectly on point. The Court “did ‘not believe that any
show ng of necessity can be nmade under the circunstance of this case so
astojustify production[of ‘oral statenents nade by wi tnesses . . .
presently in the formof [the attorney’ s] nmental inpressions or

menoranda.’] . . . If there should be arare situation justifying
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production of these matters petitioner’s caseis not of that type.”

Upj ohn 449 U. S. at 399. The Court finds that these docunents and their

surroundi ng ci rcunst ances do not provide the rare situation where

production of an attorney’ s nental inpressions would be appropriate.
Because the Court finds that Piper Marbury privil ege | og docunent

no. 11 and Brown privilege |l og no. 10 are protected under the work

product privilege, it i s unnecessary to address whet her the attorney-

client privilege, asit applies tothese docunents, has been wai ved by

subsequent actions of Northrop G umman enpl oyees.

| V. Wi ver

Al t hough wai ver i s not anissueas it appliestothe docunents
addr essed above, waiver is very inportant asit applies to challenges
tothe attorney-client privilege assertedinrelationtotestinony
beforethis Court. Plaintiffs assert that Northrop G umman enpl oyees
were not properly seeking legal advice in the course of their
enpl oynent and t hat any confi dences nade by Nort hrop G umman enpl oyees
to i n-house or outside counsel are not privileged. Plaintiffs are
m stakenintheir applicationof the attorney-client privilegetoa
corporate setting. InUpjohn Co. v. United States, the Suprene Court
made it very cl ear that comruni cations with counsel by corporate

enpl oyees are privil eged, solong as “[t] he communi cati ons concer ned
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matters wit hin the scope of the enpl oyees’ corporate duties, and the
enpl oyees t hensel ves were sufficiently aware that they were being
guestionedinorder that the corporation coul d obtainlegal advice.”
Upj ohn Co., 449 U. S. at 394. Although plaintiffs argue otherw se, it
isclear tothe Court that these enpl oyees were acting withinthe scope
of their enpl oynent when t hey sought | egal advi ce fromi n-house counsel
and t hen out side counsel. It is alsoevident that the enpl oyees were
aware that Northrop G unman was seeking to obtain |egal advice
regarding its contractual obligations onthe basis of theinfornmation
t hat the enpl oyees were providing to Northrop G unman counsel. The
enpl oyees’ communi cati ons with counsel are protected by t he attorney-
client privilege.

Plaintiffs further allege that evenif attorney-client privilege
applies, it has been wai ved by subsequent di scl osures by those sane
Nor t hrop Grunmman enpl oyees. First of all, it shoul d be noted that no
wai ver of Northrop G umman’ s attorney-client privilege occurred at the
heari ng of t he House Gover nnent ReformConmi ttee, hel d on March 23,
2000. See transcript of hearing of the House Governnment Reform
Commi ttee. The nenbers of that Comm ttee di d not ask Northrop G uman
enpl oyees about their di scussions with Northrop G umrman i n- house or
out si de counsel . Plaintiffs are mstaken if they believe
conmuni cat i ons by Nort hrop G- unman enpl oyees regardi ng t he under| yi ng

facts of the emai|l problemat EOP and t hreats made t o Nort hr op G unman
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enpl oyees wai ve attorney-client privilege of | ater neetings where these
facts may have been di scussed with counsel.

Anot her i ssue that ari ses when consi deri ng wai ver of the attorney-
client privilegeis whether a subsequent | etter by Joseph Lucente, a
Nort hr op Grumman enpl oyee, who was present at t he Septenber 9, 1998
nmeet i ng bet ween counsel and Nort hrop G umman enpl oyees who di scl osed
t hreat s by Wi t e House enpl oyees, wai ves the attorney-client privil ege
as it appliestothat neeting. It cannot be thelawthat a subsequent
| etter, inspired by confidential comunications but not reveal i ng any
confidential information, woul d waivetheprivilegeas it appliestoa
nmeeting with counsel. If that were the case, attorneys woul d never be
abl e to di scl ose any part of a conversationwiththeir clients w thout
waivingthe privilege as it appliestothe attorney-client conversation
inits entirety.

Joseph Lucent e, an enpl oyee of Northrop Gumman acti ng at the
di rection of counsel, wotetheletter tothe EOPregardi ng concerns
t hat Northrop G umman had regardi ng t he Nort hrop G umman, ECP contract.
See Lucente letter of Septenmber 14, 1998. This letter included a
di scl osure of the EQP enmai | probl emthat Northrop G umran enpl oyees had
been attenpting to evaluate. Plaintiffs assert that the confidenti al
di scussi on of the EOP emai |l problem as well as the discl osure of
al |l eged threats made to Northrop G- umman enpl oyees by Wi te House

enpl oyees, were the i npetus for Lucentewitingaletter tothe EOP.
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Plaintiffs further argue t hat because t he di scl osures that i nspiredthe
letter occurred in a neeting between counsel and Northrop G unman
enpl oyees, attorney-client privilegeis waivedas tothat neeting.
What ever i nspired Northrop G uman counsel and Joseph Lucentetowite
the letter to the EOP, the letter does not reveal confidential
attorney-client communi cations. Rather, theletter describes a probl em
with the email system of the White House and indicates that the
correction of that problemis |ikely beyond the scope of the Northrop
Grumman contract with EOP for conmputer services. The letter also
al | eges that Northrop G umman enpl oyees were di rect ed by Wi t e House
personnel to renedy the problemw thout the gui dance of Northrop
G umran managenent. The Court finds that the attorney-client privil ege
has not been waived as a result of the Lucente letter.

Evenif alower | evel Northrop G uman enpl oyee had di scussed
comruni cati ons wi th Nort hrop G umman counsel withthird parties, the
case law i ndicates that such a disclosure would not have wai ved
Nort hrop Gumman’s attorney-client privilege.® Plaintiffs allegethat
Joseph Lucente testified beforethe staff of the House Comm ttee on

Gover nnent Ref ormon May 1, 2000 and t hat he wai ved any privil ege for

6 This sane rationale would likely not apply if the Lucente
| etter were found to be a wai ver of attorney-client privilege onthe
grounds t hat Northrop G uman counsel revi ewed and approved the | etter
t hat was sent to the White House. This participation by counsel
i ndi cates that t he enpl oyee was aut hori zed t o speak onthis matter and
t herefore, under theUpJohn analysis, the privilege woul d be foundto
have been waived by Northrop G umman.
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conmuni cations at the Septenmber 9, 1998 neeti ng between Northrop
Grumman counsel and enpl oyees. Lucenteis not part of the “control
group” at Nort hrop Grumman, he does not have t he power to wai ve t he
attorney-client privilege on behalf of Northrop G umman. As the
Suprenme Court has noted, “the power to wai ve t he corporate attorney-
client privilege rests with the corporation’s managenent and is
normal |y exercised by its officers and directors.” Conmodi ty Fut ures
Tradi ng Conmi n v. Wei ntraub, 471 U.S. 343, 348-49 (1985). Hence, “a
cor por at e enpl oyee cannot wai ve the corporation’s privilege.” United
States v. Chen, 99 F. 3d 1495, 1502 (9tM Cir. 1996), cert. denied, 520
U.S. 1167 (1997); Inre daus von Bul ow, 828 F. 2d 94, 100-01 (2d Cir.
1987). Although the plaintiffs are correct that a party cannot
di scl ose privilegedinformati on w thout wai vingthe attorney-client
privilege,’the hol der of the privilege, Northrop G unman, an i ntervenor
inthis case, didnot discloseprivilegedinformation. Nor is there
any i ndication that Northrop Grumman officers and directors, the
hol ders of the privil ege, authorized M. Lucente to wai ve Northrop
Grumman’ s attorney-client privil ege when he testified before various
bodi es.

Al t hough t he Court finds that Northrop G umran enpl oyee Bob Haas

di d not disclose privilegedinformation, it is possiblethat his co-

7 See Marshall v. United States Postal Service, 88 F. R D. 348, 350
(D.C. Cir. 1980).
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wor ker, Joseph Lucente, didreveal privilegedinformationbeforethe
House Comm ttee staff nenbers. The testinony that M. Lucente gave
bef ore t he House Conm ttee Staf f does not constitute wai ver of Northrop
Grumman’ s attorney-client privil ege because of his positionw thin
Northrop Gunman. It is alsorelevant that M. Lucente, an ot herw se
cooperative witness before this Court, indicated that he did not
recall making statenents attributed to himby the House Conm ttee
Report. See transcript of Lucente’ s testinmony in Al exander v. FBI,
p. 87 (Novenber 1, 2000). No transcript of M. Lucente’s testinony
before the House Comm ttee was ever submtted to this Court.
Di scussi ons anong Nort hrop G unman enpl oyees | i kewi se do not wai ve t he
privilege held by their enployer. Northrop G ummuan has consistently
assertedits claimto attorney-client privilege; Northrop G unman has
not waived attorney-client privilege.

Further assertions by plaintiffs of waiver on the basis of
unsubstantiated runors of phone calls from Northrop G umman’s
headquarters to t he Wiite House i n Sept enber of 1998 are not sufficient
to showthat there has been a wai ver of attorney-client privilegewth
regards to the neetings hel d bet ween Northrop G unman enpl oyees and
Nort hrop Grunman counsel . See Pl aintiffs’ Suppl enental Menorandum
Regar di ng Nort hrop G umman Corp.’ s Assertion of the Attorney-d i ent

Privilege pp. 7-8.
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V. Testinonial Privilege

A. Attorney-Client Privilege

One of the nobst hotly contested i ssues of these evidentiary
heari ngs has been the extent to which the attorney-client privilege
appliestothe testinmony of various Northrop Gumman enpl oyees and
out side Northrop Grumman counsel Earl Silbert. Counsel for the
Nor t hrop Grunmman enpl oyees have asserted the attorney-client privil ege
on behal f of their clients and Northrop G unman at every opportunity.
Furt her evidentiary hearings woul d be a waste of this Court’s resources
if these assertions of attorney-client privil ege are uphel d as valid.
Therefore, the Court will address the validity of these cl ai ns of
privilege at this tine.

The Court asked Nort hrop G- unman, and its outsi de counsel, Piper
Mar bury, to respond to the question, “Does Northrop G umman have any
i nformation that the White House Counsel’s Office was awar e of the
al l eged threats to Nort hrop G unman enpl oyees bef ore January 2000?”
Ri chard Oparil, Esq., of Piper Marbury, outside counsel for Northrop
G umman, provided t he responses of Pi per Marbury and Nort hrop G unmman
to the Court on Novenber 13, 2000. The Answers | odged wi t h t he Court
at the hearing and providedto the plaintiffs onthat sane date shal |

be filed in this case. See Part VI infra.
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Nort hrop G umran, inits Answer, responded equivocally that it did
not have any i nformati on to showthat t he Wi te House Counsel’s Ofice
was awar e of the all eged threats made to Nort hrop Grumman enpl oyees
prior to March 2000. See Northrop Grumman Answer to I nterrogatory
Posed by t he Court (Novenmber 13, 2000). Pi per Marbury responded on
Northrop Grumman’s behal f that the only way to “fully answer the
Court’s question would be to reveal attorney-client privileged
communi cati ons and attorney work product.” See Pi per Marbury letter
fromNovember 13, 2000. Perhaps the Court shoul d have phrased t he
guestion differently and asked what Earl Silbert toldthe Wite House
Counsel s O ficein 1998 regardi ng the emai | probl emdescribedinthe
Sept enber 14, 1998 Lucente letter and the all eged threats made to
Nort hrop Grumman enpl oyees.

Earl Sil bert has indicated that he does not recall having a
conversationw th the White House Counsel’s Office on the issue of
threats to Nort hrop G umman enpl oyees by Whi t e House enpl oyees. M.
Silbert testifiedbeforethis Court that he did not revi ewNorthrop
Gumman’ s client fil e because he did not want to wai ve attorney-client
privilege as to the docunents inthat file. He indicated that he
understood the lawof this jurisdictionto allowthe adverse party
accesstomterialsusedtorefreshthe nenory of witnesses, evenif
those materials were covered by the attorney-client privilege. Federal

Rul e of Evi dence 612(b) does allowfor witings usedto refresh nenory
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to be produced to the adverse party at the discretion of the court.

The Court addresses the applicationof Rule 612to this caseinfra, and
finds that M. Silbert may revi ew Pi per Marbury’s file on Northrop
G unman before testifying agai n before this Court wi thout subjecting
attorney-client privileged materials to disclosure.® Perhaps areview
of hisclient filewouldrefresh hisrecollectionas to conmunications
he had with the White House Counsel’s Office.

There may al so be ot her nenorializations of Silbert’s conversation
withthe Wiite House Counsel’s Office. The Pi per Marbury, Brown and
Pope privilege logs all indicate that Earl Sil bert communi cated on a
regul ar basis with Messrs. Pope and Brown about different issues
associatedwth Silbert’s representation of Northrop Gummaninthis
matter. Any conversation between counsel to Northrop G umman and Wi te
House Counsel woul d not be protected by the attorney-client privil ege.
Any di scl osures that Earl Sil bert nmade to t he White House Counsel’s
O fice woul d have been communi cations with athird party, and t hus not
privileged; thisis true even if those communi cations were | ater
transmtted to Messrs. Brown or Pope at Northrop G unmman.

The application of the elements inlnre Seal ed Case, 737 F. 2d at

98-99, indicates that theinformation Sil bert woul d have communi cat ed

8 The Court is confident that M. Silbert’s know edge of the rul es
applying to attorney-client privilege will prevent him from
accidental |l y di sclosing attorney-client privileged naterials onthe
w tness stand, even after he reviews his client file.
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to Nort hrop Grumman i n- house counsel regardi ng his conversations with
the White House Counsel’s O fice would not be protected by the
attorney-client privilege. A thoughthe first two requirenents of In
re Seal ed Case are net, passing along information regarding a
conversationwithathird party woul d not neet the requi renent that
“(3) the conmmunicationrelates to a fact of which the attorney was
informed (a) by his client (b) without the presence of strangers (c)
for the purpose of securing primarily either (i) an opinionon|awor
(ii) legal services or (iii) assistancein sonelegal proceeding. . .”
Inre Seal ed Case, 737 F. 2d at 98-99. Althoughit can be argued t hat
t he conmuni cationrelates to facts that the attorney | earned fromhi s
client, it cannot be said, by any stretch of the i magi nati on, that the
attorney | earned of the facts plaintiffs are pursuing without the
presence of strangers. The very facts the plaintiffs seek were
di sclosed in the presence of strangers, nanely, the Wite House
Counsel s O fice. Whatever comunications Earl Silbert hadwththe
Whi t e House Counsel s O fice, nmerely conveying themback to his client
woul d not make t hose conmuni cati ons privil eged under t he attorney-
client privilegelawof thisjurisdiction. “[When an attorney conveys
tohisclient facts acquired fromot her persons or sources, those facts
are not privileged.” Brintonv. Departrment of State, 636 F. 2d 600, 604

(D.C. Gr. 1980) (footnote omtted), cert. denied, 452 U S. 905 (1981).
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I n order to showthat the attorney-client privilege wuldinfact
applytothetestinony the plaintiffs are requesting, Northrop G uman
woul d have to present the Court with sufficient facts to establishthe
attorney-client privilege would apply. Nort hrop G unmman nust
denonstrate with reasonabl e certainty that the | awer’s comuni cati on
“rested in significant and inseparable part on the client’'s
confidential disclosure.” Inre Seal ed Case, 737 F. 2d at 99. See al so
Brinton, 636 F. 2d at 603-04; Federal Trade Comm ssionv. TRW Inc., 628
F.2d 207,213 (D.C Gr 1980); Mead Data Central, Inc. v. United States
Departnment of Air Force, 566 F.2d 242, 254 (D.C. Cir. 1977).

The under | yi ng questi on here i s whet her t he Wi t e House Counsel ' s
Oficewas aware of thethreats to Northrop G unmman enpl oyees by Wite
House enpl oyees. The conpani on questi on, whet her t he White House
Counsel "s O fice was aware of the email probl emdi scovered by Northrop
G- unmman enpl oyees, i s answered in part by the Lucente letter from
Sept enber 14, 1998.

The only way to di scover the response to t he unanswer ed questi on
above isto question M. Silbert, after reviewof hisclient files and
the files of Ral ph Pope and Lowel |l Brown; and to questi on i n-house
counsel to Northrop G uman, Lowel | Brown and Ral ph Pope, after review
of their files and M. Silbert’s client files. [If these three
i ndi vidual s revi ewt he docunents that they have submttedtothis Court

in camera and the other docunents in their files responsive to
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subpoenas inthis case, they may refresh their recol |l ecti ons as t o what
M. Silbert told the White House in 1998 with regard to the i ssues
before this Court.

The attorney-client privilege “[a] pplies only where necessary to
achieve its purpose. Accordingly, it protects only those discl osures -
necessary to obtaininformed | egal advice - which m ght not have been
made absent the privilege.” Fisher v. United States, 425 U. S. 391, 403
(1976). In this case, if the attorney-client privilege is to be
appl i ed properly, any statenents made by Earl Sil bert to Wite House
Counsel , and t hen passed on t o Ral ph Pope or Lowel I Brown woul d not be
necessary to protect di scl osures nade to obtai ninforned | egal advice.

Furthernore, testinmonial privileges are considered to be
““distinctly exceptional, being so nmany derogations froma positive
general rule.”” United States v. Bryan, 339 U. S. 323, 331 (1950),
quoting, 8 J. WGWRE, EVIDENCE 88 2192 (39 ed. 1940). The D.C. Grcuit
has held that the “*attorney-client privilege must be ‘strictly
confined withinthe narrowest possiblelimts consistent withthelogic
of its principle,”” Inre Lindsey 148 F. 3d 1100, 1108, quotinglInre
Seal ed Case, 676 F. 2d 793, 807 n. 44 (D.C. Cir. 1982). The | ogi c of
the principleisthat theclient feel confident that the attorney-
client privilegew Il prevent client confidences tothe attorney from
bei ng reveal ed. Although it is clear that in many situations the

communi cations to the client by the attorney m ght reveal client
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confidences, this is not one of those situations. Any client
confidences that m ght be revealed by the inquiry into what Earl
Silbert toldthe Wite House Counsel’s Ofice about the threats made to
Nor t hrop Grunman enpl oyees woul d have been | i kewi se reveal ed to the
Whi t e House Counsel s O fice. |f any client conmuni cations were thus
revealedtoathird party, there woul d be no attorney-client privil ege
t hat appliedto those communications; the privil ege woul d have been
destroyed by the disclosure to the third party.

The Suprene Court has nmade cl ear that “an asserted privil ege nust
al so ‘serv[e] public ends’” as opposedto nerely servingtheinterests
of the party who seeks to conceal rel evant evi dence. Jaf f ee v. Rednond,
518 U. S. 1, 11 (1996), quoting Upjohn Co. v. United States, 449 U S.
383, 389 (1981). Theinterests of the public woul d not be served by
refusing to allow inquiry into what was said to the Wite House
Counsel s Office. Investigationsintothe all egedthreats made to
Nor t hr op G unmmran enpl oyees by Wi t e House enpl oyees have t aken t 0o much
time and energy on many fronts to allow trunped up assertions of
attorney-client privilege to prevail on this issue.

The deci sionthat this Court makes t oday shoul d not bereadto
allowfor afull inquiry into conmunications nade by Earl Silbert to
i n- house Nort hrop G unman counsel. Saidinquiry shouldremainstrictly
limtedtothe contents of M. Silbert’s communications withthe Wiite

House Counsel s O fice. Thisrestrictionw || prevent any i ntrusion
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into matters that are properly considered to be protected by the

attorney-client privilege.

B. Work Product Doctrine

Whil e the attorney-client privilege clearly would not applyto a
conversation between Earl Sil bert and t he Wi t e House Counsel s O fi ce,
t he wor k product doctri ne m ght cover these comuni cati ons. Here, Earl
Sil bert’s work product was i nplicated. He nade acall tothe Wiite
House Counsel s Office and then nenorialized his conversation by
reporting back to his client, Northrop G uman. Factual work product
is discoverable under a showing of substantial need and the
unavail ability of theinformation fromother sources. That burden has
been nmet here by the plaintiffs.

The applicability of the work product doctrine m ght best be shown
by anal yzi ng what protections woul d have appliedto anenorialization
of this conversationinanother form |If Earl Silbert had taken notes
of his conversationw ththe Wite House Counsel's O fice, those notes
woul d not have been protected by the attorney-client privilege,
al t hough t hey nmay have been protected by t he work product doctri ne.
The sane anal ysi s applies to anenorializationof the conversation by

ot her neans. Wil e the work product doctrine m ght apply, it woul d be
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factual work product, not opi ni on work product, that woul d apply to
t hese docunents.

Opi ni on wor k product, di scussed nore extensively above, covers
only client interviews or interviews with potential w tnesses in cases
where litigationis pending. The conversation w ththe Wite House
Counsel s O fice was neither withaclient nor awtness, but with a
third party, potentially opposi ng counsel in a contract di spute. Thus,
t he opi ni on wor k product doctri ne woul d not apply. This conversation,
nmenorialized in notes or anot her form woul d be protected under the
fact work product standard; that standard can be overcone by a show ng
of substantial need for theinformation and the unavail ability of that
i nformati on fromanot her source by the party seeking to overcone t he
wor k product protection.

Plaintiffsinthis case have nade a show ng of substantial need
for the producti on of such evidence, if it exists, and t hey have al so
shown t hat t hey cannot obtainthisinformationfromany ot her source.
Unfortunately for the process of di scovery, Earl Silbert did not take
notes of his conversation with the White House Counsel’s Office.
| nstead, he orally reported his conversation back to Northrop G unmman
i n-house counsel . Thus, the best way of di scovering what i nformation
t he Whit e House Counsel’s O fice hadin 1998 with regards to t he non-
archiving of emails and the al |l eged threats nade to Nort hrop G uman

enpl oyees by Whi t e House enpl oyees i s to question Messrs. Sil bert,
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Brown, and Pope after afull reviewof the privil eged docunents they

have submtted to this Court.

C. Evidentiary Concerns

The analysis wthregards tothe applicability of the attorney-
client privilegetothe docunentsinthe privilegelogs would be an
exerciseinfutilityif the Court were to order Messrs. Silbert, Brown,
and Pope to review those same docunents and testify as to their
contents. Not only woul d the privil ege be t hreatened by t he proposed
testinmony, it would be under m ned by Federal Rul e of Evi dence 612.
Under that rule, “Witing Used to Refresh Menory,” if a w tness uses a
witingtorefresh nenory for the purpose of testifying duringthe
testinony, the “adverse party isentitledto havethe witing produced
at the hearing, toinspect it, tocross-exam ne the wi tness thereon,
and to introduce in evidence those portions which relate to the
testinony of thewitness. . . .” FED. R EviD. 612. If the witness uses
awitingtorefresh nmenory beforetestifying, the adverse partyis

entitled to the sane privileges, “if the court inits discretion

determines it is necessary in the interests of justice . . .” Id.

After reviewing the privilege | ogs and docunents i n canera,
considering the circunstances of this case, and recogni zi ng t hat

Feder al Rul e of Evi dence 612 does apply to the testi nony of Messrs.
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Sil bert, Brown, and Pope, and to the witings they are ordered to
reviewto refresh their nenories, the Court determ nes that the
interests of justice are better servedinthis case by not givingthe
plaintiffs access tothe docunents Pi per Marbury and Nort hrop G unman
have included intheir privilegelogs. Messrs. Silbert, Brown, and
Pope shoul d careful ly reviewthe privil eged docunents submttedtothis
Court, but that reviewshoul d be done prior totheir givingtestinony.
Inthis manner the attorney-client privil ege and opi ni on wor k product
doctrine will continue to apply to the docunents included in the
privilegelogs of Piper Marbury and Northrop Gumman. Plaintiffs will
have access to t hree wi t nesses who have had t heir nmenories refreshed
with regards to comunications with the White House in the |l ast hal f of
1998, but they will not have access to attorney-client privileged

docunents or testinony.

D. Hearsay

One obvi ous questionthat will arise when Ral ph Pope and Lowel |
Brown arecalledtotestifyastotheir nenory of a conversationwth
Earl Sil bert and what he tol d t he Wit e House Counsel s O ficeinthe
| ater part of 1998 i s whet her such st at enent s woul d be adm ssi bl e under
the hearsay limtations inthe Federal Rul es of Evidence. The rel evant

rul es here are Rul es 803, 804 and 807. See FED. R. EViD. 803, 804, 807.
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Whi | e t he exceptions tothe exclusion of hearsay |istedin Rules 803
and 804 do not directly apply, the Residual Exceptionin Rul e 807 woul d
apply tothe testinony by Messrs. Pope and Brown with regard t o what
Earl Silbert toldthemhe comuni cated to t he Wi te House Counsel’s
Office. Rule 807 reads in relevant part:
A st atenent not specifically covered by Rul e 803 or 804 but
havi ng equi val ent circunstanti al guarantees of trustwort hiness,
i s not excluded by the hearsay rule, if the court determ nes t hat
(A) the statenent is of fered as evi dence of a material fact; (B)
the statenment is nore probative on the point for whichit is
of f ered t han any ot her evi dence whi ch t he proponent can procure
t hr ough reasonabl e efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by
adm ssion of the statenment into evidence. . . . FED. R EVID 807
There are strong indicia of reliability and trustworthiness
regarding the statement being sought. Not only were these
conmuni cati ons nade i n a prof essi onal setting, they were made i nthe
cont ext of an ongoi ng professional relationship between in-house
counsel for Northrop G unman and out si de counsel Earl Silbert. Messrs.
Si |l bert, Pope, and Brown ulti mately were serving the sane client and
trying to achi eve the sane goals through their representation of
Nort hrop Grumman. The circunstanti al guarantees of trustworthiness
showa |l ack of incentivetolie, the context of the conversation woul d
not have been conducive to telling untruths. In order to conply with
t he addi ti onal requirenents of Rule 807, it i s necessary to eval uate

whet her the statenent hereis offered as evi dence of a material fact.

It is offered as evidence that the White House Counsel’'s O fi ce was
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awar e of both the emai|l archiving problemin 1998 and t hat t here were
threats being made to Northrop G umman enpl oyees by White House
enpl oyees because of the enmail problem Thus, it neets requirenent (B)
of rul e 807. The statenent sought woul d be much nore probative onthis
poi nt than any ot her evidence the plaintiff can procure through
reasonabl e efforts. The plaintiffs have exhaustively searched for
ot her evidence onthis point, andit seens clear that this sourceis
t he only one t hat can concl usi vel y denonstrat e what t he Wi t e House
Counsel’s O fice was told in 1998 with regards to these issues.

The general purposes of theserules andtheinterests of justice
will be much better served by adm ssion of these statenments into
evi dence than they woul d be i f these statenents were rejected onthe
basi s of aformalistic reading of the hearsay rules. The restriction
on hear say statenents has evol ved i n response to a concern t hat wi t hout
sone limtation, the declarant’sreliability would never be tested.
Whi | e Rul es 803 and 804 al | ow many hear say st atenents t o be adm ssi bl e
as evi dence, they are not all inclusive, and 807 has devel oped as a way
of allow ng hearsay statenments to be admtted as evidence in
ci rcunstances where their reliability can betested. Here, where there
are docunments that the Court has reviewedin canera, theabilityto
cross-examne M. Silbert as to his nmenory of the conversationwth the

White House Counsel’s O fice, and the contextual guarantees of
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trustworthiness, it woul d be consistent with the exceptionstothe

hearsay rule to allow the testinony to be admtted as evidence.

VI . Concl usi on

For the reasons stated above, the Court HEREBY ORDERS t hat

Nort hrop Grumman’ s assertion of attorney-client privilege and work
product doctrine, as they apply to the seventeen renai ni ng docunents i n
the Piper Marbury privilege | og, the nine docunents in the Pope
privilegelog, and the ten docunents inthe Brown privil egelog, are
SUSTAI NED.

Furthernore, the Court ORDERS t hat any Northrop G unman enpl oyees
or counsel who have know edge of what was said by Earl Silbert, Esq. to
t he Whi t e House Counsel's Officetestify as to that know edge when
call ed before this Court.

The Court ORDERS Ral ph Pope, Lowel | Brown, and Earl Sil bert to
revi ewthe docunents includedinthethree privilegelogs presentedto
this Court. They shall al so revi ewwhat ever ot her rel evant docunents
arew thintheir respective custody and control; Silbert shall review
Pi per Marbury’s client file, Pope and Brown shall revi ewt he rel evant

docunments held by Northrop G unman.
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The Court HEREBY sets a status conference for Decenber 15, 2000
at 11: 00 a. m, to determ ne when to resune t he evidenti ary heari ng and
how t he evidentiary hearing will be conduct ed.

The Court HEREBY ORDERS t hat t he Answers of Pi per Marbury and

Northrop Gunmman to this Court’s interrogatory, di scussedsupra, shall

be filed in this case.

SO ORDERED.

Dat e: Royce C. Lanberth
United States District Judge
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